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� Coordination by m eans ofexclusive rights

� Coordination in the absence ofexclusive rights

� Résum é
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� Competing uses ofthe underground

- E.g. mining, geothermal energy, storage ofnaturalgas, oil, compressed airor CO 2

- N eed fora selection decision � increasing relevance

� Instruments forcoordination

- Regional planning (seldom forunderground uses)

- Exclusive rights (concerns mainly projects forthe same purpose)
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- Exclusive rights (concerns mainly projects forthe same purpose)

- Relevant formining offree (i.e. so farow nerless) minerals, geothermal energy, 
CO 2 storage

- Authorization decisions (most important)

- Relevant forall underground uses

� D ifferent legal sources

- Regional planning � Federal Regional Planning Act (RO G )

- M ining, geothermal energy � Federal M ining Act (BBergG )

- CO 2 storage � Federal CO 2 Storage Act (KSpG )

- O ther underground storage � parts ofthe Federal M ining Act (BBergG )
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� Regional p lanning serves to develop, organize and secure the use ofthe
territory ofG erm any and its regions, in particular:

- C o-ordination ofdifferent uses

- Provid ing forspecific uses and functions ofthe space

� Regional p lanning until now is app lied m ainly to the surface, but regional 
p lanning ofthe underground is not excluded
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p lanning ofthe underground is not excluded

� C ertain guiding rules (G rundsätze der Raum ordnung) app ly to underground
uses:

- M ining (§ 4 (2) no 4 clause 4 RO G )

- C lim ate protection, e.g. C O 2 storage (§ 4 (2) no 6 clause 8 RO G )

� But not sufficientfora selection decision: not very precise and m oreover to be
balanced w ith otherconcerns
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� Mandatory provisions (Ziele der Raum ordnung) possible in plans and
program s ofthe G erm an States and Regions, in particular:

- Priority areas for certain uses (Vorranggebiete, § 8 (7) no 1 RO G ) � excludes
other uses in the area that are incom patible w ith the priority use or function

- e.g. priority areas for the production ofraw m aterials (but seldom )

- C oncentration areas for certain uses (Eignungsgebiete, § 8 (7) no 3 RO G ) �
excludes this use outside the concentration area
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excludes this use outside the concentration area

- but not applicable to underground uses

� Mandatory provisions on C O 2 storage possible by the G erm an States (§ 2 (5) 
KSpG )

- C C S D irective allow s Mem ber States to exclude C C S storage on their territory in 
general(Art. 4 (1) C C S D irective)

- G erm any took a lim ited approach: C O 2 storage can be excluded outside 
designated areas or w ithin designated areas

- State com petence in order to gain consent to the Federal C O 2 Storage Act
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� Extract from the
Regional Planning
Program  for Low er
Saxony (2008)
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� State plan forSaxony-Anhalt (2010): 
U nderground priority areas forthe
production ofraw m aterials
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Selection d ecision b y m eans of th e State p lan for Saxony-A nh alt

� Priority areas for the production ofraw m aterials are m andatory provisions
(Ziele der Raum ordnung)

- O ther uses in the area are excluded ifthey inhib it or seriously im pede the
production ofthe raw m aterials

- It is not excluded that in part ofthe priority area other concerns are opposed to
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- It is not excluded that in part ofthe priority area other concerns are opposed to
the production ofthe raw m aterials

- C ertain priority areas for the production ofraw m aterials also secure storage
facilities for naturalgas or other gases

� G eographicalscope ofprotection

- O nly the surface area is dep icted in the m ap

- N o explicit statem ent as to the lim its ofthe area in depth
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Free m in erals an d g eo th erm al en erg y

� Exploration / production license (Erlaubnis/Bew illigung/Bergw erkseigentum )

- Perm it to seek / use the resource

- C onfers rights regarding a (so far) ow nerless resource

- But not yet for the technical realization ofthe exploration / production project
(w hich needs an additional approval ofthe „operations plan“ 
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(w hich needs an additional approval ofthe „operations plan“ 
(Betriebsplanzulassung))

- For a geograhically lim ited exploration / production field

- Field not lim ited in depth (no „floor ow nership“)

- Special rule for m inerals and geotherm al energy produced on specific
prem ises in the context ofbuild ings (§ 4 (2) BBergG )

- For a lim ited period oftim e

- possibly renew able



CoordinationCoordinationCoordinationCoordination b yb yb yb y m eansm eansm eansm eans ofofofof exclu siveexclu siveexclu siveexclu sive rig h tsrig h tsrig h tsrig h ts

Free m in erals an d g eo th erm al en erg y

� Exploration / production license confers an exclusive right to seek / use the
resource

- Excludes any other exploration / production project for the sam e m ineral / 
geotherm al energy

- selection decision betw een com peting applicants:
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- selection decision betw een com peting applicants:

- Production license � priority given to the holder ofan exploration license

- In other cases� applicant best fit for a useful and system atic exploration / 
production, considering his w ork program and financial m eans

- A lso excludes any exploration / storage ofC O 2 (§ 7 (1) no 3, § 13 (1) clause 2 
KSpG )? 

- According to the reasoning ofthe G erm an legislator (BT-D rs. 17/5750 p. 40)

- But doubtful w hether com patible w ith the prim ary goal ofexploration / 
production licenses to decide about the rights regarding a (so far) ow nerless
resource
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CO
2

� Exploration / storage license for C O 2

- Perm it to seek / use a C O 2 storage site (concerns the technical realization)

- For a lim ited geographical area

- Exploration field lim ited in depth
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- Exploration / storage fields lim ited to (parts of) specified geological form ations

- For a lim ited period oftim e or quantity ofC O 2

� Exclusive right to explore / use the (potential) C O 2 storage site

- Exclusive right for exploration; less clear for storage

- Excludes any other exploration / storage project for C O 2; selection decision
betw een com peting applicants:

- Storage license: priority given to the holder ofan exploration license

- Exploration license: applicant w hose w ork program best (first) fulfills the legal 
requirem ents (§ 8 (1) clause 4 and § 7 (1) KSpG )

- Excludes any conclicting use ofthe geological form ations used for C O 2 storage: 
decision by EU  law (Art. 6 (1) C C S D irective)
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� Authority decides upon application w hether to grant a perm it for a certain
use ofthe underground

- All relevant uses ofthe underground require a perm it by the com petent authority

- Authority is legally required to consider other uses ofthe underground before
granting a perm it

- But little guidance on the question how different p rojects are to be w eighed in 
com parison
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com parison

- regional planning: guiding rules very generaland only to be used ifauthority
has descretion (generally not in  m in ing law ), priority areas for underground
uses seldom

- exclusive rights: m ainly lim ited to com peting projects for the sam e purpose; 
further-reaching provisions only in the context ofexploration / storage ofC O 2

� O utside the few clear cases the selection decision has to be taken by the
authority on a case-by-case basis
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Legal b asis

� Free m inerals, geotherm al energy

- First stage: exploration / production license (§ 11 no 8-10, § 12 (1) BBergG )

- Second stage: authorization ofthe operations plan (Betriebsplanzulassung) (§ 55 
(1) no 4, § 48 (2) clause 1 BBergG )
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� O ther m inerals (grundeigene Bodenschätze)

- Authorization ofthe operations plan (§ 55 (1) no 4, § 48 (2) clause 1 BBergG )

� C O 2 storage

- Exploration / storage license (§ 7 (1) no 3, 8; § 13 (1) no 1, 8 and clause 2 KSpG )

- W eighing ofdifferent uses despite unclear w ording of§ 7 (1) no 3 KSpG

� O ther storage

- Authorization ofthe operations plan (§ 55 (1) no 4, § 48 (2) clause 1 BBergG ) 
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� Elements forthe decision

- W eight attached to the specific use ofthe underground

- C ertain guidance in regional p lanning law s

- KSpG : depending on the importance forthe public good, special w eight
attached to the aim ofclimate protection (e.g. C O 2 and compressed air
storage, geothermal energy)

- Relevance ofthe project forthe aims pursued
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- Relevance ofthe project forthe aims pursued

- N egative impact ofthe project

� Possibility to give general guidance?

- D ifficult to give guidance on the level oflaw making

- D etailed analysis ofthe competing projects needed

- In particularenvironmental impact assessment only possible w ithin the
authorization procedure

- M ore guidance by law as to the w eight attached to specific uses might be possible

- might require more information as to the extend to w hich the different 
underground uses are needed
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� Regional p lanning

- So far lim ited app lication to underground uses

- D elim itation in depth unclear

- Binding effectlim ited

� Exclusive rights

- M ainly exclude com peting projects forthe sam e purpose � insofarclarity atan 
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- M ainly exclude com peting projects forthe sam e purpose � insofarclarity atan 
early stage

- Approach extended in the contextofC O 2 storage

- exp loration / storage perm its: priority established by EU  law

- exp loration / production perm it: reasoning ofthe G erm an legislatordoubtful

� C ase-by-case decision ofthe authority

- So far little guidance given by rules ofregional p lanning law

- D ifficultto give guidance on the level oflaw m aking

- M ore guidance by law can be im agined as to the w eightattached to certain uses
ofthe underground
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